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be retained for a period of six years to 
meet the statute of limitations re-
quirement. Final determinations on ap-
peals normally shall be made within 20 
working days after receipt. When an 
Army Activity has a significant num-
ber of appeals preventing a response de-
termination within 20 working days, 
the appeals shall be processed in a mul-
titrack processing system, based at a 
minimum, on the three processing 
tracks established for initial requests. 
All of the provisions of the FOIA apply 
also to appeals of initial determina-
tions, to include establishing addi-
tional processing queues as needed. 

(d) Delay in responding to an appeal. If 
additional time is needed due to the 
unusual circumstances the final deci-
sion may be delayed for the number of 
working days (not to exceed 10), that 
were not used as additional time for re-
sponding to the initial request. If a de-
termination cannot be made and the 
requester notified within 20 working 
days, the appellate authority shall ac-
knowledge to the requester, in writing, 
the date of receipt of the appeal, the 
circumstances surrounding the delay, 
and the anticipated date for sub-
stantive response. Requesters shall be 
advised that, if the delay exceeds the 
statutory extension provision or is for 
reasons other than the unusual cir-
cumstances they may consider their 
administrative remedies exhausted. 
They may, however, without 
prejudicing their right of judicial rem-
edy, await a substantive response. The 
Army Activity will continue to process 
the case expeditiously. 

(e) Response to the requester. When the 
appellate authority (OGC) makes a 
final determination to release all or a 
portion of records withheld by an IDA, 
a written response and a copy of the 
records so released should be forwarded 
promptly to the requester after compli-
ance with any preliminary procedural 
requirements, such as payment of fees. 
Final refusal of an appeal must be 
made in writing by the appellate au-
thority or by a designated representa-
tive. The response, at a minimum, 
shall include the following: 

(1) The basis for the refusal shall be 
explained to the requester in writing, 
both with regard to the applicable stat-
utory exemption or exemptions in-

voked under provisions of the FOIA, 
and with respect to other appeal mat-
ters; 

(2) When the final refusal is based in 
whole or in part on a security classi-
fication, the explanation shall include 
a determination that the record meets 
the cited criteria and rationale of the 
governing Executive Order, and that 
this determination is based on a declas-
sification review, with the explanation 
of how that review confirmed the con-
tinuing validity of the security classi-
fication; 

(3) The final denial shall include the 
name and title or position of the offi-
cial responsible for the denial; 

(4) In the case of appeals for total de-
nial of records, the response shall ad-
vise the requester that the information 
being denied does not contain meaning-
ful portions that are reasonably seg-
regable; 

(5) When the denial is based upon an 
exemption 3 statute, the response, in 
addition to citing the statute relied 
upon to deny the information, shall 
state whether a court has upheld the 
decision to withhold the information 
under the statute, and shall contain a 
concise description of the scope of the 
information withheld; or 

(6) The response shall advise the re-
quester of the right to judicial review. 

(f) Consultation. Final refusal involv-
ing issues not previously resolved or 
that the Army Activity knows to be in-
consistent with rulings of other DoD 
Components ordinarily should not be 
made before consultation with the 
Army OGC. Tentative decisions to deny 
records that raise new or significant 
legal issues of potential significance to 
other Agencies of the Government 
shall be provided to the Army OGC. 

§ 518.18 Judicial actions. 
(a) This section states current legal 

and procedural rules for the conven-
ience of the reader. The statements of 
rules do not create rights or remedies 
not otherwise available, nor do they 
bind the DA or DoD to particular judi-
cial interpretations or procedures. A 
requester may seek an order from a 
U.S. District Court to compel release of 
a record after administrative remedies 
have been exhausted; i.e., when refused 
a record by the head of a Component or 
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an appellate designee or when the 
Army Activity has failed to respond 
within the time limits prescribed by 
the FOIA and in this part. 

(b) The requester may bring suit in 
the U.S. District Court in the district, 
in which the requester resides or is the 
requester’s place of business, in the dis-
trict in which the record is located, or 
in the District of Columbia. 

(c) The burden of proof is on the 
Army Activity to justify its refusal to 
provide a record. The court shall evalu-
ate the case de novo (anew) and may 
elect to examine any requested record 
in camera (in private) to determine 
whether the denial was justified. 

(d) When an Army Activity has failed 
to make a determination within the 
statutory time limits but can dem-
onstrate due diligence in exceptional 
circumstances, to include negotiating 
with the requester to modify the scope 
of their request, the court may retain 
jurisdiction and allow the Activity ad-
ditional time to complete its review of 
the records. 

(1) If the court determines that the 
requester’s complaint is substantially 
correct, it may require the U. S. to pay 
reasonable attorney fees and other liti-
gation costs. 

(2) When the court orders the release 
of denied records, it may also issue a 
written finding that the circumstances 
surrounding the withholding raise 
questions whether Army Activity per-
sonnel acted arbitrarily and capri-
ciously. In these cases, the special 
counsel of the Merit Systems Protec-
tion Board shall conduct an investiga-
tion to determine whether or not dis-
ciplinary action is warranted. The 
Army Activity is obligated to take the 
action recommended by the special 
counsel. 

(3) The court may punish the respon-
sible official for contempt when an 
Army Activity fails to comply with the 
court order to produce records that it 
determines have been withheld improp-
erly. 

(e) Non-U. S. Government source infor-
mation. A requester may bring suit in 
an U.S. District Court to compel the 
release of records obtained from a non- 
government source or records based on 
information obtained from a non-gov-
ernment source. Such source shall be 

notified promptly of the court action. 
When the source advises that it is seek-
ing court action to prevent release, the 
Army Activity shall defer answering or 
otherwise pleading to the complainant 
as long as permitted by the Court or 
until a decision is rendered in the court 
action of the source, whichever is soon-
er. 

(f) FOIA litigation. Personnel respon-
sible for processing FOIA requests at 
the DoD Component level shall be 
aware of litigation under the FOIA. 
Such information will provide manage-
ment insights into the use of the nine 
exemptions by Component personnel. 
Whenever a complaint under the FOIA 
is filed in an U.S. District Court, the 
Army Activity named in the complaint 
shall forward a copy of the complaint 
by any means to HQDA, OTJAG 
(DAJA–LT), with an information copy 
to the Army OGC. In the DA, HQDA 
OTJAG (DAJA–LT), WASH D.C. 20310– 
2210 is also responsible for forwarding 
this information to the Office of the 
Army OGC and to the DA FOIA/PA Of-
fice. 

(1) Bases for FOIA Lawsuits. In gen-
eral, there are four categories of com-
plaints in a FOIA lawsuit: failure to re-
spond to a request within time frames 
established in the FOIA statute; chal-
lenge to the adequacy of search for re-
sponsive records; challenge to applica-
tion of a FOIA Exemption; and proce-
dural challenges, such as application of 
waiver of fees. The guidance below is 
intended to cover all categories of com-
plaints. In responding to litigation sup-
port requests, bear in mind the type of 
complaint that has given rise to the 
lawsuit and provide information, which 
addresses the specific reason(s) for the 
complaint. 

(2) Responsibility for FOIA litigation. 
For the Army, under the general over-
sight of the OGC, FOIA litigation is the 
responsibility of the General Litigation 
Branch, Army Litigation Division. If 
you are notified of a FOIA lawsuit in-
volving the Army, contact the General 
Litigation Branch immediately at: U.S. 
Army Litigation Center, General Liti-
gation Branch (JALS–LTG), 901 North 
Stuart Street, Suite 700, Arlington, VA 
22203–1837. The General Litigation 
Branch will provide guidance on gath-
ering information and assembling a 
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litigation report necessary to respond 
to FOIA litigation. 

(3) Litigation reports for FOIA lawsuits. 
As with any lawsuit, the Army Litiga-
tion Division and DOJ will require a 
litigation report. This report should be 
prepared with the assistance, and 
under the supervision of, the legal ad-
visor. For general guidance on litiga-
tion reports, see Army Regulation 27– 
40, paragraph 3–9. Unlike the usual 60- 
day time period to respond to com-
plaints under the Federal Rules of Civil 
Procedure, complaints under the FOIA 
must be answered within 30 days of the 
service of the complaint. Therefore, it 
is imperative to contact the Litigation 
Division immediately and to begin pre-
paring the litigation report without 
delay. 

(4) Specific guidance for FOIA litigation 
reports. The following is specific guid-
ance for preparing a litigation report 
in FOIA Litigation. The required mate-
rial should be indexed and assembled 
under the following categories: 

(i) Statement of facts. (Tab A). Provide 
a chronological statement of all facts 
related to the FOIA request, beginning 
with receipt of the request, responses 
to the request, and searches for respon-
sive records. The statement of facts 
should refer to supporting enclosed ex-
hibits whenever possible. 

(ii) Responses to pleadings. (Tab B). If 
you have been provided a copy of the 
complaint, provide a line-by-line an-
swer to the factual statements in the 
pleadings, along with recommenda-
tions on whether to admit or deny the 
allegation. 

(iii) Memorandum of law. (Tab C). No 
memorandum of law is necessary in 
FOIA lawsuits. If records were with-
held, provide a written statement ex-
plaining the FOIA Exemption used to 
withhold the information and the ra-
tionale for its application in the par-
ticular facts of your case. Include here 
a copy of any legal review regarding 
the withholding of the records. 

(iv) Potential witness information. (Tab 
D). List the names, addresses, tele-
phone number, facsimile number and e- 
mail addresses of all potential wit-
nesses. At a minimum, this must in-
clude all of the following: the FOIA Of-
ficer or Coordinator or other person re-
sponsible for processing FOIA requests; 

the individual(s) who actually con-
ducted the search for responsive 
records; the legal advisor(s) who re-
viewed or provided advice on the re-
quest; and the point of contact at any 
office or agency to which the FOIA re-
quest was referred. 

(v) Exhibits. (Tab E). Provide copies 
of all correspondence regarding the 
FOIA request. This includes all cor-
respondence between the agency and 
the requester, including any enclo-
sures; any referrals or forwarding of 
the request to other agencies or offices; 
copies of all documents released to the 
requester pursuant to the request in 
litigation. If any information is with-
held or redacted, provide a complete 
copy of all withheld information. Iden-
tify withheld information by placing 
brackets around all information with-
held and note in the margins of the 
document the specific FOIA exemption 
applied to deny release of the docu-
ment; all records and correspondence 
forwarded to the IDA, if applicable; all 
appeals by the requester; if the with-
held document is classified, provide a 
summary of each document withheld. 
The Summary of classified documents 
should include the following: 

(A) The classification of the docu-
ment; 

(B) The date of the document; 
(C) The number of pages of the docu-

ment; 
(D) The author or creator of the doc-

ument; 
(E) The intended or actual recipient 

of the document; 
(F) The subject of the document and 

an unclassified description of the docu-
ment sufficient to inform the court of 
the nature of the contents of the docu-
ment; and 

(G) An explanation of the reason for 
withholding, including the specific pro-
vision(s) of Executive Order 12,958 
which permit classification of the in-
formation. 

(vi) Draft declarations. (Tab F). A dec-
laration is a statement for use in liti-
gation made under penalty of perjury 
pursuant to specific statutory author-
ity (28 U.S.C. 1746) which need not be 
notarized. Declarations may be used by 
the Army to support a motion to dis-
miss or to grant summary judgment. 
Depending on the basis for the lawsuit, 

VerDate Nov<24>2008 14:47 Jul 27, 2009 Jkt 217126 PO 00000 Frm 00169 Fmt 8010 Sfmt 8010 Y:\SGML\217126.XXX 217126cp
ric

e-
se

w
el

l o
n 

D
S

K
D

V
H

8Z
91

P
R

O
D

 w
ith

 C
F

R



160 

32 CFR Ch. V (7–1–09 Edition) § 518.19 

with the assistance of their legal advi-
sor, witnesses should prepare a draft 
declaration to be included with the 
litigation report. 

(vii) The following is some general 
guidance on the content of a declara-
tion in FOIA litigation. Identify the 
declarant and describe his or her quali-
fications and responsibilities as they 
relate to the FOIA; provide a state-
ment indicating that the declarant is 
familiar with the specific request and 
the general subject matter of the 
records; include a statement of the 
searcher’s understanding of the exact 
nature of the request, including any 
modification (narrowing or expanding 
the search based on communications 
with the requester); generally, the fac-
tual portion of the declaration should 
be organized as a chronological state-
ment beginning with receipt of the re-
quest; provide a specific description of 
the system of records searched; and 
provide a description of procedures 
used to search for the requested 
records, (manual search of records, 
computer database search, etc.). This 
portion of the declaration is especially 
important when no records are found. 
The declaration must reflect an ade-
quate and reasonable search for records 
in locations where responsive records 
are likely to be found. 

(5) Special guidance for initial denial 
authorities. If any information was 
withheld, the IDA or person with spe-
cific knowledge of the withholding 
must provide a specific statement of 
any Exemptions to the FOIA, which 
were applied to the records. 

(i) Withheld records. For withheld 
records, describe in reasonably specific 
detail all records or parts of records 
withheld. If the number of records is 
extensive, use an index of the records 
and consider numbering the documents 
to facilitate reference. It is also per-
missible (and frequently helpful) to in-
clude redacted portions of records 
withheld as attachments or exhibits to 
the declarations. 

(ii) Exemptions. Include in the dec-
laration a specific statement dem-
onstrating that all the elements of 
each FOIA exemption are met. 

(iii) Segregation. The FOIA requires 
that all information not subject to an 
exemption to the FOIA, which can be 

reasonably segregated from exempt in-
formation, must be released to FOIA 
requesters. In any instance where an 
entire document is withheld, the indi-
vidual authorizing the withholding 
must specifically address that segrega-
tion and release of non-exempt mate-
rial was not possible without rendering 
the record essentially meaningless. If 
applicable, this issue must be specifi-
cally addressed in the declaration. 

(iv) Sound Legal Basis. Army policy 
promotes careful consideration of FOIA 
requests and discretionary decisions to 
disclose information protected under 
the FOIA. Discretionary disclosures 
should be made only after full and de-
liberate consideration of the institu-
tional, commercial, and personal pri-
vacy interests that could be implicated 
by disclosure of the information. The 
decision to withhold records, in whole 
or in part, otherwise exempt from dis-
closure under the FOIA must exhibit a 
sound legal basis or present an unwar-
ranted risk of adverse impact on the 
ability of other agencies to protect 
other important records. 

Subpart F—Fee Schedule 
§ 518.19 General provisions. 

(a) Authorities. The FOIA, as amend-
ed; the Paperwork Reduction Act (44 
U.S.C. 35), as amended; the PA of 1974, 
as amended; the Budget and Account-
ing Act of 1921 and the Budget and Ac-
counting Procedures Act, as amended 
(see 31 U.S.C.); and 10 U.S.C. 2328). 

(b) Application. The fees described in 
this Subpart apply to FOIA requests, 
and conform to the Office of Manage-
ment and Budget Uniform Freedom of 
Information Act Fee Schedule and 
Guidelines. They reflect direct costs 
for search, review (in the case of com-
mercial requesters), and duplication of 
documents, collection of which is per-
mitted by the FOIA. They are neither 
intended to imply that fees must be 
charged in connection with providing 
information to the public in the rou-
tine course of business, nor are they 
meant as a substitute for any other 
schedule of fees, such as DoD 7000.14–R, 
which does not supersede the collection 
of fees under the FOIA. Nothing in this 
subpart shall supersede fees chargeable 
under a statute specifically providing 
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